2.  Regarding Che conditions of the highwall as
reported by the inspector in his report, respondent
maintains that the highwall had, in fact, been
scaled properly as testified to by the operators,
foreman, and other mine employees. As for the alleged
cracks in the wall, respondent asserts that they re-
sulted from the fall and that the respondent had no
control over this condition.

3.  With regard to the existence of certain drill holes
at the top of the highwall and the inspector's belief
that the weight of the drill may have weakened the
highwall, respondent points out that this assumption
was proved to be completely erroneous because the holes
were drilled befgrta the highwall was even created and
that it is impossible to operate a drill within 3 to 5
feet of the highwall due to the way a drill must

be set up and braced for drilling,

4.  Concerning the purported statement by foreman Ellison
that the shovel normally used for scaling the highwall
had been out of service for repairs for five days,
respondent states that the evidence proved that the
shovel had not been taken out of service until it had
completely stripped the pit, scaled the highwall, and
completed its job in that area,  It then left the pit
under its own power, in an operating condition, and

the shovel operators described how they scaled the high-
wall as the pit was stripped down.

5.   Respondent agrees .with the statement that foreman
Ellison and second shift foreman. Robert Marcum observed
the drilling operation approximately five minutes
before the accident and that both men stated that they
observed no hazardous conditions at that time,

I am convinced from all of the evidence and testimony adduced in this
case that Inspector Spurlock was primarily concerned about the loose,
unconsolidated and overhanging rock which was present at the highwall
area after the collapse of the wall.  I am further convinced that he
issued the imminent danger withdrawal order because of his concern
that the condition of the highwall after the fall posed an imminent danger
in the event mining were permitted to continue before the conditions
which remained were corrected.  However, the critical issue presented
in this case is not so much the condition of the highwall after the fall,
but rather, the conditions which existed prior .to the fall and whether
proper scaling and removal of rock had been accomplished in accordance
with the requirements of the cited safety standard. The fact that an
imminent danger may have existed at the time the inspector viewed the
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